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FOR THE NORTHERN DIS

N T g

SANTA FE RATLROAD COMPANY,

 Plaintiff,

V. 03-CV-162-P(J).,
SPIN-GALV, A DIVISION OF ROGERS
'GALVANIZING COMPANY, CHARLES B.
GRANT, ELISE P. GRANT, ELISEP. GRANT
TRUST, CHARLES B. GRANT REVOCABLE
TRUST AND MCJUNKIN CORPORATION *
(FORMERLY KNOWN AS GRANT PIPE
SUPPLY) '

Defendants

Nt Nt S St o M N et S N N S M N e S/

ORDER

Now before the Court is Defendants Charleé B. Grant and the Charles B. Grant
Revocable Trus_'_;’i’s" mononforsummary judgment, P_laintiff _Th'ev’B urlih'gton Novrthern. and Santa
Fe Railway Company’s réspo‘nse, DefendantS’, reply, and Plaintiﬂ"s c(}ﬁeéti@)n to the statement of
[acts as ordercd Ey the Court for violation of Local Rule 5‘6.1(B). For the reasons stated herein,
Defendants’ motion is GRANTED in part and DENIED in part, |

Facts:

In the earlier part of the 1900s, an oil refinery was located and operated ’on the land at

issue in this lawsuit in addition to other land in the area. During this time, the refinery deposited

EXHIBIT

L_}

e
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some of its waste on the land.! The refinery then céﬁsed its'op:eraﬁons in the 1930s. Then, more
than forty years laler in 1974, Charles B. Grant purchased a 1a1‘gefr_a;¢l of the landwhich was
once a part of the old réﬁnery. Near that same time, also iﬁ 197“4‘1,.th'>e Frisco Railway purchased a
section of the old refinery property which wﬁas' used to make up part of what is nov? known as the
Cherokee Rail Yard. The section of the.l__and purchased by the Frisco abutsvthé‘ Grant property
located immediately to the East. After a.series of mf_:rgers, Plaintiff B_ecamc the owner and
possessor of the Cherokee Rail Yard.

In 2001, Plaintiff removed a large amount of TLM from the land in the Cherokee Rail
Yard. Then, in 2003, Plaintiff filed 't'his‘éc.lion under the theories of nuisance, trespass, and |
unjust enrichment to recover the costs of remediation. In Suppbort» of its theories, Plaintiff
contends that due to the migratory nafure of the TLM as it heat_s and gxpancis in the sununer
months, the material, over time, rﬁoved from the Defendants’ propen_y onto the rail yard.b
Moreover, Plammff’ s urge this Court to order the remediation of TLM which is still locatcd on
the Defendants’ property as it is violative of the Resource Recovery and Conservation Act
(“RCRA”), Conversely, the Defendants dény that the r_c_mbve,d'T_LM has its on'gin on their
property. Instead, Deféndants contena that the TLM was located on the Plaintiff’s properly at the
timé of purchase in 1973, as both portions of the property were owned by"{:h‘e‘ reﬁﬁery. -

Pursuant to Rulc 56 of the F ederal Rules of Civil Prdcedure, Smnmary'judg_men_t *shall be
rendered forthwith if the pleadings, depositions, answers to ihtez‘r'c)‘gato‘nfvcs, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact and that

! The wastc deposited is descnbed as a tar-like asphalt byproduct that will be referred to
. as “TLM” (tar- 11ke matenal)
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the moving pariy is entit}ed to a judgment as a métter of law.” Fed. R, Civ. Pro. 56(c). The court
is to “view the evidence and draw reasonable inferences therefrom ih‘_the Iighf most favorablc lo the
nonmoving party” when it makes this datcnninatipn. Simms v. _O'k_Iaz._, 16_5‘:1? 3d 1321, 1326 (10th
Cir. 1999). And jf any part of the prima facie case lacks the sufﬁéie_‘nt evidence to require
submission to the jury, sﬁmmary’judgement is appropriate. Andetson v. Liberty Lobby, Inc., 477

U.S. 242 (1986).

Under this analysis by the court, the pres_ence ofa genuine issue of maten'al fact defeats
the motion. A genuine issue of material fact exists when “‘there is éufﬁcient evidence favoring
the nonmoving party for a jury to return a verdict for that party. [d. at 249. Specifically, a fact is
“genuine” if the evidence is significantly probative or more thz'l‘n:‘mer»éviyv colorable such that a jury
could reasonably return a verdnct for the nonmoving party. Jd. at 248 While, an issue is
“material” if proof thercof might affcct the outcome of the 1awsu11 as asscssed ﬁ'om the

controlling subst_ant;ve Iaw. Id. at 249.
A. Resource Recovery and Conservation Act (“RCRA”)

The RCRA allows any person to commence a civil action for "violation's of the Act. See
42U.S.C. § 6972(a). Here, Plaintiff alleges that Defendants’ actions are actionable under both §
6972(a)(1)(A) and § 6972(a)(1)(B) of the citizen suit provision of RCRA. Because ofplaimiffs )
failure {o specifically outline which “permit, standard, regulation, condition, requirement,
prohibition, or or;_icr” as énvisfoned by (a)(1 )(A)v until ordercd to do s:o;‘by this Court and less than
one week before trial, the Court has dis'r'riiss’ed that cause of action béééuse of the préjudicc to the
Defendant that Would rcsult from proceedmg See Court s Order of 9/ 17/2004 As such, the

remaining cause of action for a citizen sult pursuant to RCRA is assertcd under § 6972(a)(1 XB)
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by the Plaintiffs.

Subsection (b)(1)B) of the c'i'tvi‘Zen suit section of RCRA 'fe.rrflai.n‘s‘. Plaintiff also brings an
action under RCRA under subsection (b)(1)(B) of the Acl. This secuon of‘ the Act allows a
citizen to bring suit * agmst any person , . . who has contributed or who is contributing to the
past or present handling, storage, treatrhe_nt,_ transportation, or disposal of any_solid or hazardous
waste which may present an immi:nent_ and sﬁbstantial end angermeﬁt to heaith or the |
environment.” 42 U.S.C. § 6972(a)(1)(B). The'ﬁfst two prougs of thls section are satisfied in
that Defendants are persons under th_e law and are contributing to thc‘_ storage of the TLM on their
property by allowmg it to remain. Next, the quesuon of whether the waste is solid, hazardous, or
neither is unnecessary to reach in thls analysis because the Court finds that it does not “present an
imminent and substantial endangerment.” /d.

The Supreme Court, in the case of Meghrig v. KFC Western, Inc., provided the courts
with guidance in how to assess the imminency of an endangerment under the RCRA. See 516
U.S. 479, 484-86 (1996), “An endangerment can only be imminent” the Court explained “if it |
‘threaten(s] to occur _immediately."’ Id. at 485, In this case, the TLM which was removed from
.the BNSF propefty but still ;‘eﬂ&&iﬂs on the Defendants’ property dOeé'nOt satisfy the imminency
requirement of thé law. It is undisputed that the TLM was deposiled on the land® by the oil
refinery which ceased operatxons in the 193 Os In the more than half a century that has passed
since the Lmudl dts;aosal of the TLM, Plall‘ltlff can point to no person who has been mgured nor

can Plaintiff point to any study (hat shows the mate_nal would ml,med;ate 3/’ cause harm toa

2tis undlsputed 1hat the TLM was p]aced on the land by the oxl reﬁnery; however wherc
and whether that material was placed on the BNSF Iand is very much at issue, Howevcr, that
question does not matter for the resolution of this issuc, as on]y thu origin and time is significant.
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person or the environment. Instead, the facts illustr_zité otherwise. _The facts that the material Had
been on the Defeﬁdants property for ncarly séVenty yeai's without any ordér by the ODEQ or the
EPA requiring the malterial to be femox'ed, despite ‘stubdies»c‘of ,th:e‘sut;é_tance, illustrate that such an
imminent threat was not present. Furthermore, Pla'inti_ft’s monitoriﬂg of the alleged migration of
the TLM from the DefehdantS’ property fo their dvyn over a teﬁ-yearpériod shows that gven the
Plaintiff did nof find the matéﬁal to present an imminem threat. Asfa result, Plaintiff's citizen
suit under the RCRA fails and Defendénl.s’ motion for Sunime{rj judgméni is hereby GRANTED
on that issue.
B. Abatement of a Nuisance

Plaintiff’s next cause of action is for inj unc;ivé relief ﬁ'c_)in_ th'{: Comjt to ordér the
Defendants to remove the TLM from their property o ;’afevent its ﬁiﬁhcr”migraﬁon. Because this
issue is one of eqmty the Court stands as both the jury and judge. o

Without reaching the question of whct:her the TLM, which undisputably still‘ remains on
the Defendants’ pr§p¢ny, is a nuisance,’ tﬁe Court finds that the nuisance has already been
abated by the placement of a berm between the two propérties. Plaint_iff’ s expert witness
Edwards/Hurley étates in her depositibn testimony that there has been ho further migration of the
TLM onto the BNSF pfoperty siﬁcé_ the berm Was efe@ted between the properties.’ In
opposition, Piaintifl points to thé testimony of the same witness whé asserts that the TLM is
moving closer to the berm and “/ii'l'ei'éxiu‘iélly_ovérb’ome‘it and Ivn;)_vév_dnl“o the BNSF property.

The Court does not find this testimony rcliable as both witnesses‘admi't they have performed no

3 That issug; including the categorization of the nuisénce; will be addressed by the Court
later in this order. See infra. :

$ The berm was installed at the time of remediation which occurred in 2001.
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measuremnents or scientific studies to determine the moﬁement toWérd the wall. Depo.
Edwards/Hurley vol, 2, 261 13- 262 1- 6 (June 29, 2004) Instead the expcrl admnts l:hdt she
relied upon simple visual inspection of the berm and the TLM on the Defendants’ property. As
such, the testimony of Bdwards/Hurley without furlher,scienti_ﬁc or vsilbstantivc evidence is
wholly inadequate to overcome the evide,nccb s‘howin:g that theialle‘gecll nui sance was abated by
Plaintifl’s erection of the berm on the property. Thus, Defendants’ ﬁaotion for summary
judgment with regard to Plaintiff’s action for an order fequestiﬁg abeitefnent of the afleged
nuisance is hereby GRANTED as the Court finds the alleged nuisance was 'previoﬁély dbated as
described hereir:l. | |
C. Nuisance
Plaintiff’s next cause of action is u.nder the Oklahoma law of nuisance. The alleymons of
Plaintiff suggest Defendants allowed the TLM to mlgrate onto thelr property over time, and thus
were in wolatlon of the nmsance laws. Alon g with th:s mqulry, are thc quesuons of the
categorization of the nuisance as either pubhc or pnvate, whethcr it rises to the level of riuisance
per se, and whether the damages are permanent or temporary. Along with each of these
characterizations come different limitations.
Oklahoma law defines nuisance as

unlawfully doing an act, or ornmlttmg to perform a duty, which act or

omission either . . . Annoys, injures or endangers the comfort, repose, health,

or safety of others; or . . . offends decency; or . . . interferes with, obstructs

or tends to obstruct or renders dangerous for passacre any lake or navigable

river, stream, canal or basin, or any public park, square, street or highway; or
. In any way renders other persons insecure in life, or in the use of

property
50 Okla. Stat. § 1 In thzs case, the Court ﬁnds that there isa facmal qucsuon as to Whether thc

Defendants’ actions or omissions constituted a nuisance as defined by the le}w. Spemﬁcal]y, the
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Court finds .th‘a't the question of whether _thére was in fact migration 6f ' thé TLM from the
Defendants’ property to the BNSF property is a threshold question in that determination,
Bcecause the mi.gration issue is strongly di_splited 'be‘tweeﬁ the paﬂieé, that question will be tried o
the jury. However, the focus of ?he inquiry will be limited to the concept of nuisance as
described by Oklahoma Law. |

Under Oklahoma [aw, when analyzing a nuisance cause of aciion, thé distinction between
the public and private nature of the nuisance is a necessity. “A publi c nuisance” by definition “is
one which affccts at the same _time an entire oomrﬁunity of nel ghborh_ood, or any considerable
number of persons, élthough the extent of the annoyance or damage inflicted upon the
individuals may be unequal.” 50 Okla. Stat. § 2. Thc‘statutes then categoﬁ'ze any type of |
nuisance that is not included in the deﬁniti‘on of a public nuisance to be one private fn nature. /d.
2t § 3. Under this satutory framework, Plaintifis not bl to cstablish a claim o publi
nuisance, as there has been no evidence submitted to show that the éliéged migration had any
effect outside of the Plaintiff's land. “ |

Plaintiff alternatively asserts that a pub»lic nuisance existsl by citing to Oklahoma
Environmental Laws. Specifically, Plaintiff pqii_lts 0 27A Okla. Stat. ;'§"2—6-105 to show that
Defendants’ actidns chétituté apublic nuisance under the Jaw. This "séé’c_tion 61’ the Statutes
reads, “It shall be mﬂawful for any person to cause pollution of any Waéi_tt.efs o.f the state or to place
or cause to be placed any wastes in a location where t‘hey are likely to cause pollution of any air,
land or waters of the state. A,ny such action is hereby decl.ated tobea pubﬁp nui _s'a,ncbe.” Id at §
2-6-105(A). As_bcfendants_ point out i»nb their briefs, subsection B of tlrilat law requires an

affirmative act from the Executive Director of the Department of Environmental Quality to issue
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an order requiring the'cleénup of the pollution.’ In this éase, the D;zpartment of Environmental
Quality studied the TLM on the "I\é’rid’bhtv the Délp'z‘ift‘méht' nevcrordereda éle;L.nhup of the |
properly.® As aresult, the Court fi nds that the nuisance at issue here isnota pubhc nuisance as
defined in both the envxronmcnta] and nuisance scctions of the Oklahoma Statutes S0
Defendants’ motion for summary judgnient ﬁ_ndmg that the ailcgéd nuisance, if such nuisance
exists as discussed supra, is private in nature is hereby GRANTED. - See 27A Okia. Stat. § 2-6-
105; 50 Okla. Stat. § 2.

Plaintiff's assertion that the aileged migrélion_of the TLM ;:Ohé_titutes a nuisance per se
fails as a matter of law. The Oklahoma Supreme Court haé defined z.;n‘ui‘sance per se as “an act,
occupation or structurc which is a nuisance at all times and under any circumstances, rcgardless
of location or surroundmgq ” Sharp V. 25]“ Street Landfi ll Inc., 8]0 P 2d 1270 1276 n. 6 (Okla.
1991); see also City of Tulsa v. Tyson Foods, Inc. et al., 258 F. Supp'.‘ 2d 1263, 1290-91 (N.D. |
Okla, 2003) (vacated for reason of scttlement) Because thlb Court ﬁnds that 2 factual qucsuon
exists as to whether a nu1sance exists in the first place, the Court rej ects Plamtlff’s argument that
the alleged migration is a nuisance “at all times and under any ‘circum“:s‘_tance_s as required by the
law. Furthermore, th_é undisputec[ fact ihat th‘e TLM’s alleged nﬁi grat‘i;n'only occufs_ during the

heat of the summer months illustrates that the migration does not constitute a nuisance at all

3 Plaintiff asserts thdt no casclaw supports the couplmg of subsecnon B with that of A in
the statute. But, Plaintiff fails to show any caselaw supporting its position that the (wo
subsections should be read independently. The Court finds the tools of statutory construction
requlre the two subsectlons be read in concert. :

§ The Court takes note of the fact that Plamnff asscrts that thcy were in fact verbally
ordered to cleanup the TLM by a member of the Department Depo Edwards/Hurley vol. 1,
45:12-46:15 (Apr. 2, 2004). However, no ev1dcnce of that verbal order has been submitted to the
Court. Furthermore, the individual agent of the Department whom allegedly made that order
fails to remember makmg such an order. Depo Ray Roberts 16:6-17; 11 (July 27, 2004).
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times. Thus, Defendants_’ motion for summary judgment ﬁndiﬁg 'th'ét the allégéd n.his;anée is niot
amvisancoper se is hereby GRANTED.

Next, Defeﬁdaﬁ& ask the Court to ﬁnd that the n_uisah»cc}dair:lages‘ ate permanent rather
than temporary;‘_' The distinction betwéen perinanent versus tmpé@ damages determines the
point at which the two-year s_tatuié of limitations shall apply:in .t'he 9?_‘538{ If the damagcé are
found to be peﬁnment, the two-year limitation p‘eri‘od begins to run at the time of discovery of
the nuisance.” See Davis v. Shell Ol Co., 795 F. Supp. 381 (W D O;k'la‘. 1992')”("‘r¢svol'u.ti{>:n of
the statute of limitations defense here lies on \%{hen plaintiffs knew dr'ISh‘b‘uId' have khqvﬁm of the
alleged nuisance”). Alteﬁla.tively, if_thé damages are found to be texﬁﬁora_sz, only the 'damages
sustained in the immediate two years vp‘rec"cdi'ng the filing of t_h'e_ acu'oh are reco{/eraﬁle. Sée C;'ty
of Bethany v. Mun_iczﬁa( Securities Co., 274 P.2d 363, 367 (Okla. '195;'4) (“damages suffercd
'[from a temporary nuisan'ce] are limitéd to the two years preceding th‘e‘ ﬁliﬁg of the suit); see also
Branch v. Mobil Oil Corp., 788 F. Supp. 531 535 36 (W D. Okla 1991), see also Haenchen V.
Sand Prod. Co., Inc., 626 P.2d 332, 334 (Okla Ct. App 1981) (“[Piamtifﬂ W111 not be barred in
bringing his actron but must limit proof of damages to the two years . prccedmg the filing
thereof.”). For the reasons stated below, however, the classification of the damages from the
nuisance is a quéstion of fact for the jury.

Oklahoma has Well-establiéhed case law t.hat‘ cietenninés if a haﬁséﬁcéis‘ one fbr
permanent or temporary damages. T hc underlying question in qe_tgt;ninﬁng whether damages are

permanent or temporary is whether the nuisance is abatable. Se_e'Br_z‘sc@e_ v. Harper Oil Co., 702

7 In this case, if the damages are found tobe permanent by the jury, the statute of
limitations will apply and defcal Plamtlff’s actlons ‘This is because the undisputed facts show
that Plaintiflf knew of the alleged nugrat]on well'in advance of two yeats prior to the filing of this
suit,
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P.2d 33, 36 (Okla. 1985). T 'f'a;i&_t‘,16&1;76}5&damégég"i'}i"iﬁé}'{ﬁiééx;(}fe context “are by definition
abatable.” /d. On f;hc other hénd, “{d]a'niage's_rezisonably :in:c;apa;bl'vevof abatbement‘are |
permanent.” Id. And, “under Oklahoma law, a nu1sance is ébzi'tébfe»,v andergo cc‘)»ntinﬁ‘ibng;if it is
reasonably possible to correct the situation” Davis, 795 F, Supp At384.

Here, there is a question of fact concerning whether the nuisance was “re.asonably” abated
when the.TLM was removed from the Plai_nﬁ ff's property. Dcfendanfs cite the difference
between the Vfa.l:;;__e; of the property and the remediation costs to show thaf it was unreasonable for
the abatement to have been pgffénﬁcd, Pl,ain_tiffs, oﬁ fhe othér hand,i assert that at least part of
the alleged nuisance—that f)oxti_on of the TLM which was on the‘B'NS;F property-had been abated,
50 by definition the TLM.was abatable. As the Oklahoma Slip'ren'ie»éourt has said,
“Reasonableness isa question of féct.” Burkhart V. Jacob 976‘P."2d 1046, 1051 (Okla. 1999).
Therefore, summary Judgment on this i issue is improper and Defendants motmn is DENIED with

‘respect to the distinction between the temporariness and permanence of the damagcs

In sum, Plaintiff’s cause of action under the Qk_lahon;a:nuisah_‘cg laws‘is hereby limitéd to
determining whether a nuisance did in fact exist and whether the dam;tges are permanent or
temporary in natv.;re. The Court notes that if the'damages are found to be permanent in nature by
the jury, the statute of limitations will apply to this g&;ﬁdﬁ bléﬁ;iﬁg_'Pléinti ff sl'recovefy.

D. Trespass

Plaintiff has also brought a cause of acfion und.e‘r_ the theory of itrespass. As Plaintiff’s
admit, “[its] trespass claim overlaps its nﬁisﬁnce claim iﬁ many ’res;A;ecf_s.’f Plain’ti_ﬁ‘s Response to
Motion for bummary Judgment at 29. Under Oklahoma Iaw, “[t]rcspass mvolves an actual

_ physwal invasion of the rcal estate of another w1thout the perrmssxon of the person la-wfully‘

entitled to possession.” Wzllzamsan V. Fowle; T oyota Inc 956 P. 2d 848 862 (Okla 1998)
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Similar to the nulsance claim, there is a queénon of fact as to v%hether there was a physmal
Ivasion onto the property of Plamtsz It the TLM is found to have mlgrated from Defendanls
property onto that of the fail yard, then therc mav be a cause of actlon undcr a trespass theory;
however, since 'm1grat1von B2 dxs_putcd unSt]vOII for the jury, summary judgment is mappropnate
611 that aspect.

Howevcfr, summary j‘udgmcht on the trespass claim 1s ﬁrfopér because the statute of
limitations ran before this action was co‘mmg:nped. In Oklah,oma,. the s_tétute 6f Hmitations for
Trespass to Realty is two years from Lhe time that the ;:éuse,,_of actioﬁ accr_ués. See 12 Okla. Stat.
§ 95(3). Again, the classification of daii];iggs p]ays a.rfdl.e in the dctéﬁﬁiﬁéﬁon oi‘ when the v
statute runs int a case of trespass, hqwever, no matter the {ype of damages caused by the alleged
trespass, '?laintiﬁ’ s cause of action is barred. For a penn;i11¢nt—dﬁp53é¢é action under trespass,
the statute begins to run at the time the Plaintiff tonew of the damage ér should have known of the
damage caused by the alleged trespass. See Harper-Turner Oil Cq. v, Bridge, 311 P.2d 947, 949-
50 (Okla. 1957). A claim for a téiﬁpdféfyédziinégk;s :‘t'r'esp'as's,v on t_hé othcr h;md,v begins to run the
statute at the time the first injury oc’cur'sv.'?Sée IIerWig. v, Guthrié, 78 :P:Zd 793, 796 (Okla. 1938).

In this case, the alleged trespass oceurred and the PIaimiff bcégme aﬁfme of the trespass
well in advance of lwo years before the filing of this action. Plaintiff’ fs::x.v_imc'ss BfoWnlee has
admitted to studying and observing the TLM mi gration since at least thc carly 1990s.
Furthcnnore,‘ Plaintiff begaﬁ to study and plan »r;:m‘evc,_l__iat_ioq by attempting to attract the state
ODEQ to order a :qlc_é'nup in thc Izi?e 1990s. | Therefore, Plaintiff was cérfainly aware §f the
trespass damagcs ’in advancc of Mzirbh 2001 vtwb 'yéafs before thzs acti on Qés filed. Mofeox}er, |

_because of the adrmtted slow movement of the TLM zmd the admxtted fact that the TLM only |

moves during the summcr months when it is hot outsxde the amount of movement during the two
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years immediately preceding this action, if ariy. was hég]igiblg:‘ ban._d_c.:ioe‘s m;t "cc:>1.1-stitule a
continuing trespass as }'é"matter of IaW. See Fairlawn Cemétdry'AsSﬁ; v. First Presbyz'efian
Church, U.S.A. of Okda. City, 496 P.2d 1185, 1188 (Okla. 1972) (“The evidence docs not show
the encroachment causcd further damage within the two year ]inxitaﬁon period. But even
assuming further damage, the injury was 50 far incdnsequential éorﬁpafed to the damage done
prior to the two'year' limitation period”that vt'he' stétuté of lirriit;itidn‘s would bar any daniagesj.

Even tho_ugh‘. PI'ainfifPs da;pag.cs' for trespass are barred by the applicable statute of
limitation's, fhe Court could still enter an ordcf in equity réQuiriﬁg t;hét the trespass be restrained.
See id. at 1187. ':'Howevc?, as dgterrhincd earlier, the Court finds theTLMwhwh 'w.fas al legedly‘
migrating to hav:e been abated pré?’i_ou_sly by the placement of a benﬁ;pn_thé property. Asa
résult, the Court' caﬁﬁot or&ar the remo?a] lof that Substanpe since it is no longer present. Thus,
Defendants’ mqtion for summary judgment o_xi the treépaés claim 1s héréby GRANTED.

E. Unjust Enﬁc‘_hmgeﬁt

Plaintiffs final cause of action in this \lza'wsuit is for the equita_f){le femedy of umjust
enrichment.® Tn Oklahoma, ths equitable »se_m‘e_dy of unjust eluik;hgﬁén‘t is available when there 1s
“enrichmeﬁt to aﬁothcr coupléd with a resﬁltihg injustice.” Teel v. Pﬂ:blié Serv. Co. Ok[a 767
P.2d 391, 398 (Okla 1985). To estabhsh cnnchment as descnbed by the Suprcme Coun there
must be an afﬁnﬂatlw requirement or duty of the Defendant. that would have bccn performed by
the Defendant but for the Plaintiff’s actions. Tn that sg_nse, l_‘.hc Plaintiff’s actions work to “save
the other from ekpénsé obrb logs.” M&Bre’de n Bz_'idges"; 2'15,_P.2d 830, 832 (Okla. 1950).

In this case, Plaintiff claims that vt.h_‘? Ddféﬁdapté wer é.’,-llniu’Sﬂ}"‘éllllﬁéhéd by the Plaintiff’s

§ Plalntlff also pled contribution, however as the Amended Pre Tnal Order reﬂccts, the
contribution cause of action was chmmated As aresult, the Court will not address any issues of
contribytion in this order nor at trial.
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removal of the.T,LM fr'bxﬁ ‘ifs property. Eé&mse th_eré isa qﬁeétion of _facf ;:'oncv;évming the
nuisance cause of actionfwhéthef the TLM did in ifac":'_t migrate ffbiﬁlbéfcﬂdaﬁts’ property onto
the BNSF property—summary judgment is inapp'robriéte on tﬁis_ fssﬁq. Of course, any vdamages
that may be awarded to the Plaintiff for unjust enrichlﬁeht will be sct off b_y_any damages
awarded for the nuisance. Tn addition, because' there was never an order from the ODEQ or the
| EPA requiring a cIeanup of Plaintift’s property, the damages al] owablc under the theory of unjust
enrlchmcnl will be hrmted as dxscussed below See Counzy Lme Investmenr Co v. Tinney, 933
F.3d 1508, 1518(10th Cir. 1991). S
In additidn, the Court ﬁnds that Defendants niay have béeﬁ ﬁﬁjﬁstly enrichcd by
Plainti ff’ s placemént of a berm on the property line to vpreven_t further migration. 1f the jury does
find that mi gratiqn was occurring ffom the Defen_dant_s’ property ontoAPlaintiff’ s, then Plaintiff
shall be entitled to feco{fer thé édstg spénf to piage the beﬁﬁ,qq.t_he‘ préﬁerty to prevent any
further migratioh, Thercfore,‘De_'fendantS’ motion for suﬁninary_ judguilcntv on the issue of unj ust
enrichment is hereby DENIED. | |
F. Damages
With the re_rri‘ﬁiniﬁg ‘Clahns of priVa;e nuisance and unj USfl_enrithn_ént remaining in this
action, Defendant moves for summary j‘vudgment that the d_amageé be ﬁmitcd as required by
Oklahomé law. Speci'ﬂcéﬂly',' Deféndaﬁts_éé_Séft that if thcdamages are deemed p.C.IIi‘lénEIit. 1he
diminution in the value of the land shobuld be the cciling’ for damages zﬁld that for temporary‘
' _damages the cez]mg for damages is the lesser of the diminution in the value of the land or the
costs of ¢leanup. Because a finding of pcrmanem damages to the land vwxl] bar this action under
the statute or limitation s, this d_iscussion:wi].l,ins,,te_advfocus o,n_te_mporary damages to land.

Longstanding Oklahoma law has capped damages to real propéz_fty' to the value of the land.
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See e.g. Peevyhouse ’v..'Ga‘f\l‘arzd Coal & Miniﬁg Co., 3,"82‘_’P.2d 1'09':‘(%)k1’3: '1'962). In féct, the 1
Cklahoma Supreme Court notod in 1995 | ! | |

Oklahoma case law from statehood fo the present, mcludlﬁg cases resolved

under the Act as of 1986, have interpreted the proper ‘measure of damages to

be diminution in value. . . . the essence of the Peevyhouse ‘holding-to award

diminution in value rathcr than cost of performance, has been consistently

adhered to in cases glvmg rise to temporary and permanent damages to

property. This approach stlll repreSents the ma]orlty v1ew
Schneberger v. Apache Corp., 890‘ P.2d 847, 852_ (lea. 1995), Platntlﬂ’, with_citation'to a
Western Distri(':t of Oklahoma case, 'airgﬁéé‘that thelaw no Ién gér. l.i'niits dmnageé as outlined by
Peevyhouse. See Davis v. Shell oil Co 795 F. Supp 381 385 (W D. Okla 1992) In Davis, the
Court noted that ‘courts in Oklahoma do not iollow Peevy}zouse .Th:s co‘urt hkcw1se will not
follow Peevyhouse.” 1d. Plau_ltl_f_f fails to note, though, that the Okléiho_xrié Sﬁpreme Court
specifically reaffirmed the holding in Peevj}héuSe in its 1995 :Séhﬁeb%lr;ger épmioﬁ, and this.
opinion was relea_sed- subsequent té Davis. Moreover, the Schneberger Court specifically
discussed and rebudiated thcv Davis decisién béfbrc reaffirming t_he lb'ng-standing damages
limitation in Oklahomma. 890 P.2d at 851 N

| Asa result Plaintff’ 5 'dalnag'es if Defendé,ntS are fovﬁnd liable for nu1 sance or »;/efé-

unjustly enriched shalI be Imnted b} the value of Plamtxff’ s pmperty “FOr ternporary injury to
land” the Oklahoma Supremc Court stated “1s the cost of rcslormg the land to its fon'ner
condition, with compcnsatmn for lqss_ Qf use of it, if this a]vtogether, is lﬁ_ess_ than the dumnutidn in |
value with the injuxies left 'staﬁcl_ing.”. Houél\f v, Hold Oil Cor_‘jﬁ'.ﬁ, 867P2d 45 :1, 466 (:OkIa; 1993).
Consequently, thé damages available for Plaintiﬁ" to fecpvér at a maximum will be the

diminution in the value of the land, not the cost of cleanup.
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Conclusion: - _

In sum, the Motion for Sﬁmmaxy Judgment is GRKNTEIj"i'ﬁ'paﬁéﬁa DENIED in pas.
The remaining causes of action in this lawsuxt and those which w111 be med to a jury include: 1)
whether the allcged migration of TLM from Defcndants property onto the Plaintiffs propcrty in
fact constituted a nuisance, 2) vyhether, if sq.cjh nuisance did exist, the da_mage to the land was
permanent or temporary in nature-if berrpééent the action is baﬁéd' by tﬁe statufé of limitations
and if temporary the damages are limited to the two years immediately preceding the filing of this
action, 3) whethet théDefend:ants'were 'unjfo“tly enriched by th-é' aﬁtiéng taken by Ev"laintiff t§ |
remove the TLM from its property and ereot a berm and 4) whcther the cost of cleanup was
greater than the diminution in the value of the property, in which cas;a Plamnff shall only be
entitled to the diminution in land value, The causes of actiqr_l which are hereby dismissed from
this case include: trespass beéause_barfed by 'th‘eﬂsta.tu_te of limitations; RCRA because the ihreat |
is not imminent and s,ubstantiaf; and public nuisance and nuisancé per s Be_qause there ﬁad been
neither an order dceming the proéeity to-be such a nuis'ance‘ by ihc Di'rtl:ctgr,of ODEQ nor did the
. R e
pose a threat to ail pé@ple. '

1

IT IS SO ORDERED this § _=)_ day of October 00’4'. |

James H Paync

B Unlted Statcs Dlstrict Judgc '



